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OGC HAS REVIEWED. 1§ e ST

£hisl, Budget and Finsnce Branch 28 Bsptember 1948
Fisoal Inspestor
Employment of Censultanta

1 sonnesticn with the smployment of consultants, warious questions
nave arisen with respect to their sppeintments, salsry somputations,
evertime payments, holidey pay, leave privileges and travel expenses and
per diem, Yhe following information is offered so es to sasist in
establishing preper procedures and definite policiss with reapect to the
enpleyment of consultants.

A APPOINTMENY INSTRUKERTS
1. Attached ars transoripis of sppointment Instruments and

attendsuos data for six ¥SC consultants that were considered in this
eonnsotion, It will be noted that =ll appointwents show:

Fature of astlons Bxoepted Appointment
Authoritys Schedule A-45
Positicn Titles Conmultant WAR

Serviecs, Grade, Salary: TWAE §85.00 per diem
Subject to Nebtlrecent: Fo

£. Appeinmtment muttority ®Scheduls A-46" indleates that the
appolntment is syempt from the open competitive requirements of the
givil Yervice Commission. Tt is questionable whether thls is the
sotusl and proper sppoirnting suthority sinee aspecific suthority for
$he appoinitment of ocons ltants ia contained im P.L. 800 and 253, The
persinsnt sestiona of thess laws ars quoted welow for your cone
venionce,

P. L. 800, To4k gﬂﬂ{;}"". "3es, 15, The hesd of any m&m‘?ﬁt
when suthorized in ap appropriation or other ist may procure

the temporary {not in excwss of cne year) or inmtermittent servicss
of sxperts or consultants or organizstions thereof, #=» by
contract, snd in such cases such servies shall be without regerd
o the Clvil Service and classifioation laws {but as to agencles
subjest to the Classification Aet st rates not in excass of the
per dism sgulvalent of the highest rate paysble under the Class-
iftoaticn Act, unless cther rates ars specifically provided in
the apprepriation or other law)sss”,

P. Lo 268, 8Oth Congress. "Ses. 303. (s) The Sesretary of Deflenss,
the Chalrmar of the Natienmsl Seourity Resources Board, and the
Dirsetor of Central Intelll ence are authorized to appelnt such
sdviscry committses and to employ, consistent with other pre-
visions of this iot, sush part.tize advisory personnel sz they
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=y desa neosssary iz esrrying out thelr respective funetions

and the funetions of agenslies under their control. Persons
holding ether offices or pesitions under the Mmited States fer
whieh they recelve compensation while serving ss amoubars of

sush oommittess siiall receive nc additiomal sompengation for

sash servioe. Other memburs of such cormittess and other part-
tise advisory personnel so employed may serve without compensation
or may recelive compensation st & rate net to exoeed $36. for

sach day of serviece, as determined by the appointing suthority.”

B BALARY COWPUTAYION

1. Selary for consultants is belng computed on sotusl hours of
work perforsed, at the rate of 255,00 per sigh® hour day, This is
eowmon practice for offiocers and employees sagaged on s WAE basis.

3. In shewing "Schedule A-45" as the sppeinting suthority, it
tends to indieate that the individual is a regular smployss with the
sitie of "Cemsultent®. Tt also raises the question as to whether
salary should be soaputed &t the rate of $35,00 per eight hour dey
or 385,00 for esoh day of service, regardless of hours duty performed,

e 3. It would sppesr from the terminelogy "$85 for each day of

/ servies®, sontainsd in P. L. 263 sdove, that the puzber of hours worked
on » partisulsr day would net b a determizing factor in computing
salary, This is further substantiated by Comptroller Genersl’s
Peolsion B-TTSS51, deted June 24, 1943, referring to consultants, in
whioh he states, “ess such employess, if suployed on a per diem
»asis, sre entitled, for each day of service, to the per diem rate
pregerided in their contrasts of employment regardless of the total
nusber of hours worked or thelr daily rste of cempensation.”

€ OVERTIME PATMERTS

1. Overtime is bsing paid for all hours worked in excess of 40
hours per wook, at a rate net to sxceed the 810,330 limitation per pay
poricd. This does not conform with P. L. 263 which provides for com-
pensstion "st a rate 2ot to excesd $38 for such dsy of wervice”, btut
is comsistent with .3 practise of paying consultants for sotual
howrs werked.

2. Wtk regard to overtime payments for part-time censultants,
the following is sn sxtrast from Comptroller Gemeral's Decision
B=T7551 dated Jume 24, 1948:

{ Pedersl Employees Pay Act of 1948), "sSec, 201, Officers
sad employees to whom this titls apolies shall, in wddition
%0 thelr basic comsessation, be compensuted for all hours
of smploymeut, offieclally ordered aor apsroved, in excess
of forky hours in sdministrative workwesk, at overti:e
rates as follows: {Underscoring supplied,
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#ith respeot to the requiremexts contained in sald quotsd
ssotion 231 that overiime be paid faor hours of empleoyment

in oxoess of &0 {in any administrative workweek! 1t will he
noted that seetion 804(a) of the said Pederal Empleoyees

Pay Act of 1945 specifieally provides that: "It ahall be

the duty of the heads of the several Depertments and independe-t
ssbablistments ard agencies in the executive branch, Including
Sovernmsnt-ommad or controlled cerporations, and the Distriet
ef Columbia municipal governmert, tu estsblish es of the
effootive dats of this Aok, for all full-time officers and

%m thelir respective ormssﬁ@an, In the Mm%:n
An "Fiald services, s basic administrative workweek of
forty hours, and to require that the hours of wrk in sush

workweek be performed within a perlod of not more than six
of any seven consecutive days.” {Underscoring supplied)

From the usderscered portion of seotlion 604(n), supra, it will
e seen that s basis administrative workweek of urs is
reguired to e established only for "full-time™ officers and
employses. Heuce, there seems liitle doubt that the overtime
sompensation Tosisicns of sald sectiun 201 of the 1940 statute
are for applisation omly to *rall-tias” of ficers and employees.,

It may be stated that, gensrally, where lsglslation suthorizes
the appeirtzent of “experta" or "consuliants™ sppelntments
thereunder, waile predominsntly for temporary or intermittent
services, are not neceasarily sc limited and, in propsr osses,
may be made upor & pormanent, full-tinme basis.

3. It will be note: from ths above that overtlzs payments %o
sonsultants s dependent upon Whether they are regular "fulletime”
or "intsrmitient™ employees.

HOLIDAY PAY

. 1. Holiday psy 1is being paid consultsnts who are continuously
omployed for = periocd in exoess of 30 days, appear to be working the
regnlar administrative workweek and are in & pay status ths day before
and after the boliday, The theory is thal they mre relieved or pre-
vanted from werking sclely because of the cocourrence of the holiday.

2. I comnection with holiday pay, the following extraet is
taken frem Comptroller Ceneni Declsion B-GB2E9, deted Juns 17, 1947:

"ohe holiday pay Statute of June 29, 1988, 52 Stat. 124,
provides:

1¥hat harsalter whensver regular employess of the Pederal
Government whose compersation ls fixed at a rate per day,
per hour, or con & piese wrk basis are reiieved or prevented
from working solsly becsuse of the vcourrence of & holldayees
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Shey shall reasive the same pay for such days as for
other days on which an ordivary day's work {s performed.

"hs stated in prior decisions of this offics, the terz
"Regular smployee™, as used in the hollday pay statute,
guoted above, has sot been lsgislatively defined, and,
in the absence of an authoritative definition of that
ters, the leave reguistions bave been used as a general
galde to the sxtent that where an amployes qualifies
thersundsr as » permanent employee for lesve purposes,
the sloment of relative permanence of his ssployment is
supplisd and he thereafter properly ma; be regarded as
& "regular suployes™ within the provisions of the 1938
holiday statute,®

#+ An indigated sbove, the determining factor asz to whether
euployses are antitled to holliday pey is based on whether they
qualify for lsave purposes.

LEAVE PRIVILEBGES

1. Consultents sontimucusly employed for « perlod in excess
of 30 days are beling eredited with leavs at the rate allowed for
permanent ssployees. This ig based on the defimition centained
in Chapter L 1-3, Leave, Federal Persornel Hsnus), which states:
*Permapent Esployess. ~ Employees appointed without limitetion
as to length of service, or for & delinite seriod in excess of
oRe your, s»+ and those who although paid oaly when aotually
employed, are continuously employsd for & period of not less than
one month, as distinguished from part~time or interaittent

smployeen. s+"

. The following execerpt, pertaining to lesve rights, is
taken from Compiroller Geusral's ieciaton B-T4997, dated April 20,
1548

*Se far as concerns the leave ri :ts of expesrts or
seusultents exployed for *intermittent' gerviees
PoPEuant to section 1§ of Publie Law 600, seotion
$0.101(b) of the curreut lesve regulstions provides:

*Perncnent omployesa' aro those appointed wiibout
limitation as to length of serviee, or for definite
pericds in excess of one year, or for the 'durstion
of the Job', or for the duration of the present war
and six months thersafter, and those who, although
paid only when actually employed, are coutimmously
omploysd for a peried of not less ther ore month
a8 distinguished fros part-time or inter=ittent
saployees.

"Under the above quoted defipiition of 'permeuent
snployse’ it will bs seon that the mere desigomtion
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determinative of his right to the lesve penafits
provided by the leave regulations. Rather, it is
sparent $hat the actual conditions and oiroumes tances
EToh TRe service 18 rendersd det

rd

S Goney Tant employed Tor Tinterzittent' services
wador sestion 15, swprs, may be entitled to lesve as
& ‘Permanect smployes! or be entitled to no leave at
all as an tinterzittent employee’ within the =meaning
of that term as used in the leave regulations,
depenrding upon the charscter of the ssrvice rendersd.
See in that sonnestion Chapter L 1-3, leave: General
provisions, Federal Personnsl Wanval, wherein

tinternitiant employses' are lefined ss “employses who
rendsr services undsr rspeated mopointments or
saployments for short perlods more of which sxtends
for & full month.'” (Underscoring supplied)

§. In view of ths above, it appears that *{ntermittent™
sonsultants would not be entitled to leave whils thoss employed
esntinucusly for a periocd in excess of 30 dsys would be entitled
te leave privileges.

4. In senmestion with the "intermittent™ status of » WiE
sonsultant, 33 C.0. 246 provides that, *sx m general oriterion, it
may be stated that 1f s consuliant be smployed sontinuously to
such sn sxbent as to estadlish a status entitling him %o annual
and siek leave of absence ¢:» it would appear unressonsble %o
sisssify him &s an 'intermittent’ ezployse s,

TRAVEL EXPEZNSES ARD "SR DIEM

1. Travel expenses to sud from their place of residence or
business and per diem st 2 rats of §6.00 per day is being allowed
in ascerdsnce with P, L. 800, T9th Congress, as follows:

"ges. 5. Persons iz thas Covernment ssrvice employed

. as songulianta or expsrts mnd receiving
w8ation ob a per diem when sctuslly smployed basis
may b6 allowsd travel sxpenses while sway from thelr
homes or regular places of business, ineluding per
diem in lieu of subsistence while at place of such
saployment, in assordance with the Standerdised Govern-
ment Travel Regulations, »++%, (Underscoring supplied)

2, Consultants continuously employed for & period in excess
of 30 days havs not been claniming travel expenses %o and from thelr
homes for week-end trips.
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5. In esexmzection with the payment of trawi expensey snd
per diem, Comptroller Ueneral's Decislion B=74987, dated April 20,
1948, provides in part as follows:

"gith reapect to travel exgemses cmyable under seetion S
of Public Law 50O to eomesultants or experts smploysd on
s per diem when sctually employed besis, it will be seen
ths referred-to provision expressly is dirsstsd to the
payment af travel expenses of sxperts or tonsultants
tamgloyed intersittemtly.' Aocscordingly, in line with
the foregoing stutements respecting the broad, general
sauper iz whleh the Cengress used the term *intermitient®
in section 15, you are advised thaet el! consultants or
sxperts wnployed for 'imtermitient’ -~ es distinguished
from 'temporsry' -- services in sccordance with the
provisious of Section 16 of “ublic Law 800 are within
ths purview of the travel expsnses provisions of the
said seotion B of that Act. In reaching that conolusion,
there has not bescn sverlooked the statement in the
deeision of Ootober 1, 1943, 23 C.G. 245, referred %o
in your letiter, to the effect that, as a geosral
ertterion, if & consul tant be employed contimmously to
suok an extert s to entitle him to amnual and sick
leave, he reascnably would not be considered ar
tintermittont' smployee within the messing of that term
as used ir the travel sxpeuse eppropriation there
tavolved.«ms”,

&, As indicated adove, payment of trevel expenses and per
diem to comsultanta is contingent upon their "5 aternd tbent”
status, which in turn is based on their leave orivileges.

SOMIARIZATION

i. In view of the Poregoing it appears that the matters of
salary payments, overti:e payments, holiday pay, leave privileges
and travel exponses and per diem are generally contingent on the
individeal’s "intermittent” stetus. Depending upon the setual
sonditions and cireumstances under which servioce 1s rendered,
HAE sonsultarts would be entitied to the bensfits under one of
the Pfollowlng eategories:

8., WAE aons.ltants renlerin; servics under “intermlittent"
conditions would be sntitled to the per diem stipulated in
the sppointing authority, for sach day of servies, rezardless
of the hours duty performed. They would elso be entitled to
trawel expenses nud per dlem. Overiime pay, holldey pay end
leave privileges would not be allowed.

b, WAE oongpultants employed continuously %o such an
extont ss to entitle them to leave privileges would lose
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thelr “intermittent” status and be treated ma "regular”

employees or officers of the jovernmant. As a "reguler”
smployee he would be entitled to pay for setusl hours of
service reudered at the per diem (8 hour dey) ss shown
in the aprointing suthority, Fme overtime pay, holliday
pay, and leave privileges. Fe wou:ld not be entitled to

travel expenses ani per diem.
BECOMEELATIONE

1. If i% is intendsd that those consulitants fall into the
estegory of ®intermittent” emoployess i1t tg suggested that:

a. Appointing instruments cite ®p, L. 263" as the
sppointing suthority.

be Appeinting instruments show "WAR 235.00 per duy of
sarvies” for thes salary,.

@, If it sppears thet a consultant is Being sppointed
%o & projest whioh will requirs eontinuour services for s
period in execoss of 30 days, repeated sppointments of less
thean one mo-th should be made so es %o maintain an
"ictermittent? status. (See definition of *internitient
smpleyees”, paragrepn Be2,}

d. "Dally" attendacos reports should be required instead
of Time axd Attendunce Reports.

2. The duties being performed and the sonditions under which
service is beling rendered should be appraised menthly te determine
whather these individusls should be sppointed to elassiiied posi tions,
thereby entitling them %o renefits outlined in paragraph Gel, be

$. Travel apd Payroil Sectious should eontinue to check with
sash other regarding stitendance end elaime for pay and travel
subsistenoe,

4. The Payrell Sectien should bring to the atbtentlion of the
Personnsl Branch all csses whers #AR intermitient consultents
rendsr contimous service te such an sxtent so ss to impair their
Pintermittent” status.

14 should be borme i mind that eonslstent snd similer deter-

rinations copoerning CIA and ¥R consultants should be followed and
that the per diem rate (mot in exoess of the legal limit) may vary

o

debernined by the appointing authority.

STATINTL

Fiscal Inmspestor
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